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U.S. Customs Service 


Treasury Decision 


(T.D. 94-91) 
USER FEE PROTESTS 


AGENCY: U.S. Customs Service; Department of the Treasury. 
ACTION: Notice. 


SUMMARY: The Customs Service is providing guidance to the public on 
procedures which should be followed when filing protests concerning 
the calculation, collection and demand for payment for user fees and 
other issues. This notice is intended to clarify procedures which should 
be followed by parties filing protests and provide information on the 
treatment Customs will give protests once they have been received. 


FOR FURTHER INFORMATION CONTACT: David Kahne, Program 
Manager, User Fee Task Force, U.S. Customs Service (202) 927-0159. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


At the present time, there exists a certain level of confusion regarding 
the filing and processing of protests concerning the calculation, collec- 
tion and demand for payment resulting from audit findings of Consoli- 
dated Omnibus Budget Reconciliation Act (COBRA) user fees, the 
Merchandise Processing Fee (MPF), and the Harbor Maintenance Fees 
(HMF). Protests concerning these user fees are being received at vari- 
ous Customs locations throughout the United States, and requests for 
guidance have been received from the public and Customs field manag- 
ers as to where these protests should be filed and how Customs will pro- 
cess them. 

Customs intends to amend Part 174 of Title 19, Code of Federal Regu- 
lations, to provide specific procedures for the filing of user fee-related 
protests. In the meantime, this notice is published to provide flexibility 
in the filing of protests, accommodate the public’s desire for local 
accountability, and provide guidance as to Customs preference regard- 
ing where protests should be filed. In addition, Customs seeks to comply 
with the Court of International Trade decision rendered in Norfolk and 
Western Railway Co. v. United States, et al., CIT Slip Op. 94-16 (Feb. 1, 
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1994), which held that user fee-related protests may be filed, in accor- 
dance with § 24.73, Customs Regulations (19 CFR 24.73) at Customs 
headquarters. Accordingly, while Customs will continue to accept user 
fee-related protests at headquarters, Customs feels it serves the conve- 
nience of the public as well as that of the government to show a level of 
flexibility on this issue and also accept protests filed in locations more 
convenient to the public. To this end, it is suggested that the guidelines 
below be followed. 


I. PROTESTS CONCERNING THE CONSTITUTIONALITY OF THE 
HARBOR MAINTENANCE FEE ON EXPORTS 


A. Place of Filing: 
Protests concerning the constitutionality of the Harbor Maintenance 


Fee (HMF) on exports should be sent to the U.S. Customs Service, 
National Finance Center, at the following address: 


Director, National Finance Center 

U.S. Customs Service 

6026 Lakeside Blvd. 

Indianapolis, IN 46278 

Attn: Revenue Branch, HMF Protest Team 


Only protests which specifically concern the constitutionality of the 
HMF should be sent to this address. HMF protests which do not concern 
the constitutionality of the fee, and protests relating to user fees other 


than the HME are not covered by this procedure. See below for additional 
guidance. 


B. Form of Protests: 


HMF constitutionality protests may be filed on Customs Form 19, or 
in letter form, or in the form of statements of protest affixed or 
appended to Customs Form 349, Quarterly Summary Report. Each pro- 
test should reference an Employer Identification Number (EIN), Inter- 
nal Revenue Service (IRS) number, Customs-assigned number, or Social 
Security Number (SSN). 


C. Time of Filing: 

Protests which concern the constitutionality of the HMF on exports 
should be filed in accordance with 19 U.S.C. 1514 within 90 days after 
the date on which each quarterly payment is due. 

HMF payments are due within 31 days following the end of each cal- 
endar quarter. 

Example: A protest filed for the calendar quarter ending March 31 
would be due no later than July 30 (End of quarter: March 31; HMF pay- 
ment due within 31 days: no later than May 1; protest due within 90 days 
of payment date: no later than July 30). 


D. Level of Specificity: 
User fee-related protests should be of a level of specificity and detail 
equivalent to that required by § 174.13, Customs Regulations (19 CFR 
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174.13). Details of the circumstances surrounding the calculation, 
collection, or demands for payment, as well as amounts of fees due and 
dates paid, should be included. 

Protests received by the Customs Service which do not conform to the 
required level of specificity will be considered incomplete, and notices 
will be sent to protestants which describe the additional information 
required. Such protests will be held until 30 days following the date of 
the notice that the protest is incomplete, or until expiration of the 
90-day period within which such protests may be filed (90 days from the 
dates that the fee payments are due), whichever is longer. During this 
time, protestants may submit the additional information. If the 
requested additional information is not received prior to the expiration 
of this period, protests will be denied on the grounds that they are 
incomplete. 


II. OTHER USER FEE-RELATED PROTESTS, 
INCLUDING OTHER HMF PROTESTS 
A. Place of Filing: 

1. Protests of user fee collections, calculations or demands for 
payment: 

a. Such protests should be filed with the district director of the district 
in which the protested fee collections, calculations, or demands for pay- 
ment took place, or 

b. The Director, National Finance Center (NFC), if the protest con- 
cerns an action initiated by the NFC. 

2. Protests of demands for payment for non-or underpayment of fees 
resulting from audits conducted by the U.S. Government should be filed 
with the district director from whom the notice of audit findings was 
received. The notice will contain instructions for the filing of protests. 


B. Form of Protests: 

User fee-related protests may be filed on Customs Form 19, or in letter 
form. Each protest should reference an Employer Identification Num- 
ber (EIN), Internal Revenue Service (IRS) number, Customs-assigned 
number, or Social Security Number (SSN). 

C. Time of Filing: 

1. Protests of user fee collections or calculations shall be filed in accor- 
dance with 19 U.S.C. 1514 within 90 days after the date on which the 
first notice of the collection or calculation is mailed, or within 90 days of 
liquidation or reliquidation, if applicable. 

2. Protests of demands for payment resulting from findings by audi- 
tors of the U.S. Government of non-or underpayment of user fees should 
be filed in accordance with 19 U.S.C. 1514 within 90 days after the date 
of mailing of the demand for payment, or within 90 days of liquidation or 
reliquidation, if applicable. 


D. Level of Specificity: 
User fee-related protests should be of a level of specificity and detail 
equivalent to that required by § 174.13, Customs Regulations (19 CFR 
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174.13). Details of the circumstances surrounding the calculation, 
collection, or demands for payment, as well as amounts of fees due and 
dates paid, should be included. 

Protests received by the Customs Service which do not conform to the 
required level of specificity will be considered incomplete, and notices 
will be sent to protestants which describe the additional information 
required. Such protests will be held until 30 days following the date of 
the notice that the protest is incomplete, or until expiration of the 
90-day period within which such protests may be filed (90 days from the 
dates that the fee payments are due), whichever is longer. During this 
time, protestants may submit the additional information. If this 
information is not received prior to the expiration of this period, pro- 
tests will be denied on the grounds that they are incomplete. 


E. Applications for Further Review: 


Applications for further review (AFRs) should be filed with the same 
Customs manager (district director or Director, NFC) with whom a user 
fee protest would be filed. AFRs should be filed within the same time 
period permitted for the filing of protests, i.e. within 90 days after the 
date on which the first notice of the collection or calculation is mailed, or 
within 90 days of liquidation or reliquidation, if applicable. 

If a decision is made to deny a protest in whole or in part, copies of the 
AFR and the protest will be forwarded by the Customs manager directly 
to the Office of Regulations and Rulings for review. 


III. PROTESTS ALREADY FILED 


User fee-related protests of all types which have already been received 
by the Customs Service will be dealt with in accordance with the proce- 
dures outlined above, regardless of where they were originally filed. 
Timeliness of protests already received will be determined by the dates 
on which they were received by the offices to which they were originally 
sent. 


Approved: November 15, 1994. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, November 21, 1994 (59 FR 60044)] 





U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 12-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the Month of September 1994 
follow. The last notice was published in the CUSTOMS BULLETIN on 
November 16, 1994. 

Corrections or information to update files may be sent to: 


U.S. Customs Service 

IPR Branch 

1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: October 26, 1994. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 
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Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 94-171) 


INNER SECRETS/SECRETLY YOURS, INC., PLAINTIFF v. UNITED STATES, 
U.S. CUSTOMS SERVICE, AND DISTRICT DIRECTOR, CUSTOMS DISTRICT 
OFFICE, JFK AIRPORT, DEFENDANTS 


Court No. 94-10-00596 


Plaintiff, Inner Secrets/Secretly Yours, Inc., moves pursuant to Rule 65(a) of the Rules 
of this Court for a preliminary injunction enjoining the United States of America, the 
United States Customs Service and the District Director, Customs District Office, John F. 
Kennedy International Airport, (collectively “defendants”), from preventing the release 
of plaintiff's imports, entry numbers 5230246820-3, 5230249962-0 and 5230246885-6 
and its prospective imports of identical merchandise. Plaintiff seeks this relief pending a 
decision on the merits in its civil action challenging the classification of plaintiff's mer- 
chandise. Defendants move for dismissal pursuant to Rules 12(b)(1) and (5) of the Rules of 
this Court for lack of subject matter jurisdiction and for failure to state a claim upon which 
relief can be granted. Defendants also request that the Court award them attorneys fees. 

Held: The Court finds that it is without jurisdiction and accordingly plaintiff's motion 
for a preliminary injunction is denied. Defendants’ motion for attorneys fees is likewise 
denied and this case is dismissed. 

[Preliminary injunction denied for lack of jurisdiction; attorneys fees denied; case 
dismissed. | 


(Dated November 7, 1994) 


Ross & Hardies (Steven P Kersner, Evelyn M. Suarez, Roger Banks, Stephen M. De Luca 
and Jocelyn R. Roy) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (Barbara Silver Williams); of counsel: Karen P Binder, U.S. Cus- 
toms Service, for defendants. 


OPINIONS 


TsoucaLas, Judge: Plaintiff, Inner Secrets/Secretly Yours, Inc. 
(“Inner Secrets”), an importer of women’s undergarments from Hong 
Kong, moves pursuant to Rule 65(a) of the Rules of this Court for a pre- 
liminary injunction enjoining the United States of America, the United 
States Customs Service (“Customs”) and the District Director, Customs 
District Office, John F Kennedy International Airport (“JFK Customs”) 
(collectively “defendants”), from preventing the release of plaintiff's 
imports, entry numbers 523-0246820-3, 523-0249962-0 and 
523-0246885-6 and its prospective imports of identical merchandise. 


11 
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Plaintiff seeks injunctive relief to preserve the status quo pending a 
decision on the merits in its civil action regarding the subject matter of 
this controversy. 

Defendants move for dismissal pursuant to Rules 12(b)(1) and (5) of 
the Rules of this Court for lack of subject matter jurisdiction and for fail- 
ure to state a claim upon which relief can be granted. Defendants also 
request that the Court award them attorneys fees. 

This case concerns several recent import transactions, as well as con- 
templated import transactions of Inner Secrets. The subject merchan- 
dise is manufactured of flannel fabric and is, therefore, seasonal. 


BACKGROUND 


Plaintiff's first transaction, entry number 523-0243288-6, consisting 
of 1,000 dozen boxer-style flannel garments, arrived on July 24, 1994 
and was submitted to United States Customs, District Office, JFK Cus- 
toms, on July 25, 1994. Plaintiff had classified the subject boxers under 
6208.21.2010 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”). This numerical designation identified the articles as 
women’s cotton briefs and panties, requiring a visa quota category 352, 
and dutiable at 8.1% ad valorem. 

On or about July 27, 1994, according to the Team Leader/Field 
National Import Specialist, Team 256, JFK Customs, (“Team 256”), 
which handles Hong Kong-origin knitted wearing apparel, it examined 
samples of the subject boxers and determined that the articles were 
woven apparel. Subsequently, Team 258, which handles woven apparel, 
determined that the garments were classifiable as HTSUS 
6204.62.4055. This HTSUS numerical subheading designated that the 
articles were women’s outerwear/shorts, requiring a textile category 
348 export license, and dutiable at 17.7% ad valorem. Team 258 
detained this first transaction. According to Team 256, on or about July 
28, 1994, it conveyed these developments to plaintiff. 

Plaintiff's second transaction, entry number 523-0243683-8, con- 
sisting of 1,000 dozen boxer-style flannel garments arrived on July 28, 
1994 and was submitted to JFK Customs on July 29, 1994. These boxer- 
style flannel garments carried the same classification as had the first 
entry. 

On July 29, 1994, plaintiff submitted further information to facilitate 
Custom’s evaluation of the subject boxers. 

By affidavit, the Team Leader/Field National Import Specialist, Team 
256, declares that on July 29th, it told plaintiff that entry number 
523-0243288-6 was being released “conditionally,” pending further 
review by the National Import Specialist, but that if an outerwear/ 
shorts classification was confirmed, Customs would issue Notices to 
Redeliver on the basis that plaintiff had failed to present the proper visa. 
Plaintiff claims that Team 256 never told it that its merchandise was 
being released conditionally pending further review. 

On August 2, 1994, Team 258 examined plaintiffs second transac- 
tion, entry number 523-0243683-8. 
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The date of entry and release of entry numbers 523-0243288-6 and 
523-0243683-8 was on or about August 2, 1994. 

Plaintiff's third transaction, 1,400 dozen boxer-style flannel gar- 
ments, also entered under visa quota category 352 and was released by 
JFK Customs on August 30, 1994. 

According to plaintiff, it was not aware that the classification of its 
garments remained an open issue or that further investigation was 
being conducted subsequent to the release of its imports on August 2nd 
and August 30th. 

Thereafter, the National Import Specialist confirmed that the subject 
boxers were classifiable as outerwear/shorts. On September 9, 1994, as 
plaintiff's entries had not been liquidated, Customs issued Notices to 
Redeliver. 

Plaintiff's fourth transaction, either 2,042 dozen or 3,568 dozen box- 
er-style flannel garments, entry number 523-0247376-5 was classified 
by plaintiffas HTSUS 6208.91.3010. This numerical designation identi- 
fied the articles as women’s woven briefs and panties. On September 12, 
1994, JFK Customs issued a Rejection Notice on this merchandise on 
the grounds that the subject boxers had been determined to be classifi- 
able as outerwear/shorts and, therefore, required a visa quota category 
348 export license. 

According to plaintiff, it was immediately subsequent to the issuance 
of the Rejection Notice that it learned for the first time that the National 
Import Specialist was evaluating its merchandise. Plaintiff claims that 
prior to September 12, 1994, it had contracted with U.S. retailers to sup- 
ply 55,293 dozen boxer-style garments, valued at $2 million, 5,293 
dozen of which are currently awaiting shipment to the United States. 

Plaintiff's fifth transaction, entry number 523-0246885-6, also box- 
er-style flannel garments, was denied entry by Customs on September 
13, 1994 at the port of Newark. 

According to plaintiff, on or about September 22, 1994, Customs told 
plaintiff that it could not consider plaintiff's request for a “ruling” with 
respect to classification of the subject boxers as prospective under the 
provisions of Part 177 of the Customs Regulations, 19 C.FR. § 177 
(1994), and instructed plaintiff to resubmit its request for a ruling as a 
request for an “internal advice ruling.” According to plaintiff, it 
inquired of Customs whether the September 12th Notice of Rejection 
constituted a denial of entry so as to trigger the protest procedures of 
Part 174, 19 C.FR. § 174 (1994), and after consulting with the Office of 
Trade Operations, Customs told plaintiff that the rejection notice 
constituted a step toward denial of entry but did not constitute a denial 
per se. Plaintiff claims that Customs told it that, under these circum- 
stances, the procedure to follow would be to request an internal advice 
ruling. Plaintiff claims that further attempts to get a ruling were of no 
avail. 

On September 29, 1994, plaintiff filed a request with Customs for an 
internal advice ruling. On October 11, 1994, Customs responded with 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 48, NOVEMBER 30, 1994 


HRL (Headquarters Ruling Letter) 957068. HRL 957068 stated that 
HRL 087940 contained a seven criteria guide for distinguishing men’s 
boxer shorts from non-underwear garments. Under these criteria, a 
finding that the subject garment meets more than one of the criteria 
establishes a presumption that the garment is not underwear. HRL 
957068 explained that these criteria had erroneously been utilized in 
HRL 951754 to classify women’s flannel boxer shorts. Nonetheless, 
HRL 957068 applied the seven criteria to the subject boxers because 
plaintiff had asserted that it had relied upon the criteria in entering its 
merchandise. According to plaintiff, the subject garments meet only one 
of the criteria. Customs found that the subject boxers met two of the 
seven criteria. HRL 957068 conveyed that the criteria’s utility was for 
men’s underwear/outerwear boxer shorts distinctions and noted that 
HRL 951754 would be modified to so reflect. 

On the basis of these criteria, marketing and advertising information, 
news articles and case law, HRL 957068 found that the subject boxers 
were classifiable as outerwear/shorts. According to plaintiff, its business 
relates exclusively to undergarments, its licensing agreement is for 
undergarments, it markets the subject boxers as underwear, and the 
industry treats the subject garments as underwear. Plaintiff asserts 
that, without giving prior notice, Customs’ action modifies prior inter- 
pretive rulings and modifies the treatment previously accorded by Cus- 
toms to identical merchandise. 

On October 14, 1994, plaintiff sought injunctive relief from this 


Court. On October 21, 1994, a full hearing was held to determine 
whether a preliminary injunction should issue. 


DISCUSSION 


Jurisdiction: 

Plaintiff predicates jurisdiction on 28 U.S.C. § 1&81(h) and (i)(3) 
(1988). 

Plaintiff carries the burden of demonstrating that the Court of 
International Trade has jurisdiction to hear and determine this case. 
McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936); 
Smith Corona Group, SCM Corp. v. United States, 8 CIT 100, 102, 593 
F. Supp. 415, 417-18 (1984). 


Jurisdiction Pursuant to 28 U.S.C. § 1581(h): 


Plaintiff asserts that jurisdiction exists pursuant to 28 U.S.C. 
§ 1581(h) because this action concerns a Customs ruling regarding the 
classification, duty and entry requirements of merchandise which “has 
been denied importation into the United States.” Memorandum in Sup- 
port of Plaintiff's Motion for a Preliminary Injunction (“Plaintiff's 
Brief”) at 7. At oral argument on October 21, 1994, plaintiff also 
asserted that HRL 957068 is, in substance, a ruling relating to prospec- 
tive transactions. Plaintiff maintains that judicial review prior to 
importation of its prospective imports is necessary to avert the irrepara- 
ble harm which plaintiff will suffer as a result of Customs’ ruling. Plain- 
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tiff’s Brief at 7. The irreparable harm envisioned by plaintiff is the loss of 
$2 million in sales, the loss of future business, and the threatened 
impairment of its ability to provide jobs for its employees. Jd. at 7, 9-11. 
Plaintiff also contends that the criterion of irreparable harm is satisfied 
by the fact that, because it is barred from seeking monetary damages for 
Customs’ misclassification, it will be left without a judicial remedy. Id. at 
10. 

Defendants argue that § 1581(h) jurisdiction does not extend to plain- 
tiff’s merchandise which has already been imported and denied entry. 
Memorandum in Support of Defendants’ Motion to Dismiss, Motion for 
Attorneys Fees, and Opposition to Plaintiff's Motion for Preliminary 
Injunction (“Defendants’ Brief”) at 8. With respect to plaintiffs pro- 
spective imports, defendants contend that § 1581(h) does not confer 
jurisdiction upon the Court as the subject ruling is not a ruling within 
the meaning of this provision. Defendants submit that the subject rul- 
ing is an internal advice ruling and, as such, is exempt from judicial 
review under § 1581(h). Defendants’ Brief at 8-9. In support of this con- 
tention, defendants paraphrase and quote a portion of this provision’s 
legislative history. Id.+ 

In addition, defendants argue that plaintiff cannot demonstrate the 
requisite irreparable harm for § 1581(h) judicial review. Specifically, 
defendants contend that the harm resulting from lost profits, lost oppor- 
tunities for sales contracts and lost goodwill does not constitute irrepa- 
rable harm. Defendants’ Brief at 9-10. 

Title 28, United States Code, Section 1581(h) bestows upon this Court 


exclusive jurisdiction of any civil action commenced to review, prior 
to the importation of the goods involved, a ruling issued by the Secre- 
tary of the Treasury, or a refusal to issue or change such a ruling, 
relating to classification, valuation, rate of duty, marking, 
restricted merchandise, entry requirements * * * or similar mat- 
ters, but only ifthe party commencing the civil action demonstrates 
to the court that he would be irreparably harmed unless given an 
opportunity to obtain judicial review prior to such importation. 


(Emphasis added.) 

As an initial matter, the Court expresses that judicial review pursuant 
to 28 U.S.C. § 1581(h) is available only for prospective transactions. See, 
e.g., American Air Parcel Forwarding Co. v. United States, 5 CIT 8, 557 
F. Supp. 605 (1983), aff'd, 718 F.2d 1546 (Fed. Cir. 1983), cert. denied, 466 
U.S. 937 (1984); Dennison Mfg. Co. v. United States, 12 CIT 1, 3, 678 
F. Supp. 894, 897 (1988). 


1 The legislative history of § 1581 states: 

The time-honored rule is that the court does not possess jurisdiction to review a ruling or a refusal to issue or 
change a ruling by the Secretary of the Treasury unless it relates to a subject matter presently within the jurisdic- 
tion of the United States Customs Court, for example, an action brought pursuant to section 515 of the Tariff Act of 
1930. The Committee intends a very narrow and limited exception to this rule. The word ‘ruling’ is defined to apply 
to a determination by the Secretary of the Treasury as to the manner in which it will treat the contemplated trans- 
action. In determining the scope of the definition of a ‘ruling,’ the Committee does not intend to include ‘internal 
advice’ or a request for ‘further review,’ both of which relate to completed import transactions. 

H.R. Rep. No. 96-1235, 96th Cong., 2d Sess. 46 (1980), reprinted in 1980 U.S. CODE CONG. & ADMIN. NEWS 3729, 

3758 (emphasis added). 
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With respect to the part of plaintiff's motion which concerns contem- 
plated imports, the Court finds that this case does not present a ruling 
within the scope of § 1581(h). 

Generally, rulings may be requested under Part 177 of 19 C.ER. only 
with respect to prospective transactions—that is, transactions which 
are not already pending before a Customs Service office by reason of 
arrival, entry, or otherwise. 19 C.E-R. § 177.1(a) (1994). 

In this case, however, plaintiffs initial importations of boxer-style 
garments raised questions regarding classification and visa quota cate- 
gory. These questions were resolved adversely to plaintiff. Customs 
determined that the subject boxers were classifiable as outwear/shorts, 
requiring a visa category 348 export license.” Further, on September 9, 
1994, plaintiff was issued Notices to Redeliver its initial entries based on 
Customs’ determination. In addition, on September 12, 1994, Customs 
issued plaintiff a Rejection Notice on plaintiff's fourth transaction of 
identical merchandise based on the above noted determination. The 
issue of the subject boxer’s classification, therefore, was before the Cus- 
toms Service by reason of arrival, entry, or otherwise with respect to sev- 
eral of plaintiff's transactions. The classification issue surfaced again 
upon the arrival, on September 13, 1994, of plaintiff's fifth transaction. 
As the Court has indicated, § 1581(h) is reserved for review of prospec- 
tive imports. 

The Notices to Redeliver, the Notice of Rejection, and the denial of 
entry of plaintiff's fifth transaction all occurred prior to plaintiff's 
request for an internal advice ruling. Concededly, plaintiff was contem- 
plating further imports of identical merchandise. However, the logical 
inference is that these actions by Customs were influential in prompting 
plaintiff to seek Customs’ internal advice.? Moreover, plaintiff admits 
that, on September 22, 1994, Customs explicitly informed it that Cus- 
toms could not issue a ruling as prospective under part 177 of 19 C.FR., 
but would accept a request for internal advice. Therefore, plaintiff knew 
that Customs could not entertain a request for a ruling. On September 
29, 1994, plaintiff, in fact, filed a request for internal advice with JFK 
Customs in accordance with 19 C.ER. § 177.11 (1994). The anticipated 
response, irrespective of whether it might also relate to contemplated 
transactions, would logically relate to transactions which had resulted 
in arrival or in the filing of an entry or other document. 

Hence, the facts of this case clearly show that the request for internal 
advice was made with regard to goods already imported into the United 
States. This militates against a finding that Customs’ internal advice 
ruling is a ruling within the scope of § 1581(h). 


2 The tariff classification noted by the importer on the entry form is subject to approval by the district director. 19 
C.FR. § 141.90(a) (1994). The district director is responsible for determining that the merchandise is classified in 
accordance with the HTSUS, as interpreted by administrative and judicial rulings. 19 C.FR. § 152.11 (1994) 

3 19C.ER. § 177.11(a) (1994) states, inter alia, that ‘[aldvice or guidance as to the interpretation or proper applica- 
tion of the Customs and related laws with respect to a specific Customs transaction may be requested by Customs 
Service field offices from the Headquarters Office at any time, whether the transaction is prospective, current, or 
completed.’ 
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Further, the legislative history of § 1581 convinces the Court that its 
jurisdiction does not extend to the internal advice which Customs offers 
as guidance on the interpretation or proper application of the Customs 
and related laws. See American Air Parcel, 5 CIT at 12, 557 F Supp. at 
608. 

In addition, the Court finds that plaintiff has not demonstrated the 
“irreparable harm” which would support the Court’s exercise of juris- 
diction over an appeal of a ruling prior to importation of merchandise. 

Upon receipt of the Notices to Redeliver, plaintiff could have filed a 
protest pursuant to 19 U.S.C. § 1514(a)(4) (1988 & 1993 Supp.). This 
avenue for redress was available to plaintiff prior to any alleged misin- 
formation from Customs with regard to the protestability of the subse- 
quent Notice of Rejection. In addition, regardless of whether or not 
Customs led plaintiff to believe that the Notice of Rejection was not a 
denial of entry, common sense should have dictated that, by that rejec- 
tion, merchandise was being denied entry. Therefore, plaintiff should 
have protested Customs’ action pursuant to 19 U.S.C. § 1514(a)(4). Fur- 
thermore, plaintiff could have minimized the threat of financial loss or 
instability by promptly seeking an accelerated review of a protest relat- 
ing to exclusion of merchandise pursuant to 19 C.FR. § 174.21(b) 
(1994). “The essence of ‘irreparable harm’ is that the injury cannot 
receive reasonable redress.” Dennison Mfg. Co., 12 CIT at 3,678 F Supp. 
at 897. Plaintiffs failure to pursue these avenues weighs against its 
claim of irreparable harm. 

Accordingly, the Court lacks jurisdiction under § 1581(h) with respect 
to plaintiff's prospective imports. 


Jurisdiction Pursuant to 28 U.S.C. § 1581(i): 


Title 28, United States Code, Section 1581(i) (3) provides, in relevant 
part: 


(i) In addition to the jurisdiction conferred upon the Court of 
International Trade by subsections (a)-(h) of this section and sub- 
ject to the exception set forth in subsection (j) of this section, the 
Court of International Trade shall have exclusive jurisdiction of 
any civil action commenced against the United States, its agencies, 
or its officers, that arises out of any law of the United States provid- 
ing for— 


* * * * > * $ 


(3) embargoes or other quantitative restrictions on the importa- 
tion of merchandise for reasons other than the protection of the 
public health or safety * * *. 


Plaintiff asserts that the Court’s jurisdiction extends to this action 
pursuant to 28 U.S.C. § 1581(i)(3) as plaintiff's claims arise out of the 
quantitative restrictions imposed by Customs on women’s underwear 
garments, the procedural requirements of 19 U.S.C. § 1625(c),* and the 


419 U.S.C. § 1625(c) (as amended by the Customs Modernization Act § 623 (Dec. 8, 1993); see 19 U.S.C.A. § 1321 
(West Supp. 1994)), provides that certain rulings and decisions may not be modified by Customs without specific notifi- 
cation requirements. 
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safeguards of the fifth and fourteenth amendments of the United States 
Constitution. Plaintiff’s Brief at 8. 

Plaintiff maintains that an administrative protest would be a mani- 
festly inadequate remedy where Customs Headquarters has issued a 
final decision regarding classification and further delay would threaten 
plaintiff with immediate injury and irreparable harm. Jd. Plaintiff sug- 
gests that, under these circumstances, exhaustion of administrative 
remedies is not a prerequisite to the Court’s jurisdiction. Id. 

In rebuttal, defendants raise several arguments. First, defendants 
maintain that, except in the most extraordinary circumstances, Cus- 
toms classification decisions are reviewable under 28 U.S.C. § 1581(a) 
(1988).° Defendants argue that § 1581(a) review is available for cases 
involving actual importation of merchandise, entry or exclusion from 
entry, conditioned on the filing of an administrative protest and the 
denial thereof, prior to the commencement of an action in this Court 
challenging a Customs decision. Defendants’ Brief at 6. Defendants con- 
tend that any claim that an administrative protest would be futile is 
without merit. Jd. at 15. 

Second, defendants point out that § 1581(i) judicial review is available 
only when another jurisdictional basis is unavailable or the remedy pro- 
vided under that other subsection would be manifestly inadequate. Id. 
at 13-15. Defendants argue that plaintiff may not claim that § 1581(a) 
review would be manifestly inadequate when it has not sought an accel- 
erated review pursuant to 19 C.FR. § 174.22 (1994). Id. at 16. Defen- 
dants also argue that plaintiff's contention that its potential for lost 
sales translates to an inadequacy in the protest procedure is spurious. 
Id. at 18. Defendants further urge that § 1581(i) was not intended to 
create new causes of action or to supersede more specific jurisdictional 
provisions and argue that plaintiff should not be allowed to circumvent 
the jurisdictional statutory scheme merely because it finds the statutory 
requirements burdensome. Jd. at 13-15. 

The Court finds that, generally, challenges to classification, valuation 
and entry of merchandise are reviewable pursuant to 28 U.S.C. 
§ 1581(a) after the administrative remedies afforded by 19 U.S.C. 
§§ 1514 and 1515 (1988 & 1993 Supp.) have been exhausted. “Congress 
did not intend the Court of International Trade to have jurisdiction over 
appeals concerning completed transactions when the appellant had 
failed to utilize an avenue for effective protest before the Customs Ser- 
vice.” United States v. Uniroyal, Inc., 69 CCPA 179, 182, 687 F.2d 467, 
471 (Fed. Cir. 1982). 

Section 1581(i) is a “residual” jurisdictional provision which may be 
invoked as a basis for subject matter jurisdiction where another subsec- 
tion of § 1581 is unavailable or when the remedy afforded by the other 
subsection would be “manifestly inadequate.” See Asociacion Colom- 


528 U.S.C. § 1581(a) provides that: 


(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 
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biana de Exportadores de Flores (Asocoflores) v. United States, 13 CIT 
584, 717 F Supp. 847 (1989), aff'd, 903 F2d 1555 (Fed. Cir. 1990). See 
also Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. 
denied, 484 U.S. 1041 (1988). 

In this case, on September 9, 1994, Customs issued Notices to Rede- 
liver on plaintiff's initial entries. Further, on September 12, 1994, Cus- 
toms issued plaintiff a Rejection Notice on its fourth import transaction 
and on September 13, 1994, Customs denied entry to plaintiff's fifth 
import transaction. Customs decisions to exclude merchandise and its 
demands for redelivery are protestable pursuant to 19 U.S.C. § 1514(a), 
which provides in pertinent part: 

(a) Finality of decisions * * * 

[D]ecisions of the Customs Service, including the legality of all 

orders and a — into the same, as to— 
4) the exclusion nn ere ‘iene entry or delivery or a 
dined for redelivery to customs custody under any provision 
of the customs laws, except a determination appealable under 
section i of this title; 


shall i final si sciiibialee upon all persons iaaleding the United 
States and any officer thereof) unless a protest is filed in accordance 
with this section, or unless a civil action contesting the denial of a 
protest, in whole or in part, is commenced in the United States 


Court of International Trade in accordance with chapter 169 of title 
28 * * O&K 


(Emphasis added). 

Hence, plaintiff was required to protest Customs’ actions in order to 
raise the classification issue. It is irrelevant that the subject internal 
advice ruling would be controlling authority in any disposition of a filed 
protest where judicial review would be available after a protest is 
denied. See Uniroyal, Inc., 69 CCPA at 179, 687 F.2d at 467. See also 
Atmel Corp. v. United States, 13 CIT 679, 719 F Supp. 1101 (1989). 

Further, delays inherent in the protest procedures do not render these 
procedures manifestly inadequate. If plaintiff had financial concerns 
related to such delays, it could have sought an accelerated review pur- 
suant to 19 C.FR. § 174.22 and thereby reached the Court within a 
shortened period. The fact that prompt resolution of this controversy 
was not possible is not an adequate basis for invoking the Court’s residu- 
ary jurisdiction. Thus, failure to seek an accelerated review detracts 
from plaintiffs position that the traditional avenue of review would be 
manifestly inadequate. 

Moreover, plaintiff overlooks the fact that, pursuant to 19 U.S.C. 
§ 1514, protestable decisions are final and conclusive unless protested. 
To say that a protest would be futile overlooks the consequences of 
§ 1514 with regard to the finality of Customs’ decisions in absence of 
protest. Uniroyal, Inc., 69 CCPA at 179, 687 F.2d at 467. Plaintiff cannot 
take it upon itself to determine whether it would be futile to protest or 
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not. In order to protect itself, a protest should have been filed and an 
accelerated review should have been requested. 

With respect to plaintiff's argument that defendants have violated 
established procedure and safeguards designed to protect the public, the 
Court finds that the relationship between the merits of this argument 
and the jurisdictional issue is attenuated. Claims of such violations are 
more appropriately raised in the context of a protest and subsequent 
civil action. American Air Parcel, 718 F.2d 1546, 1551 (Fed. Cir. 1983), 
cert denied, 466 U.S. 937 (1984). 

In sum, the Court finds that it lacks jurisdiction under § 1581(i) in 
this action. 

Defendants have requested attorneys fees pursuant to 28 U.S.C. 
§ 1927 (1988) and Federal Rules of Civil Procedure, Rule 11. In light of 
the above, the Court finds that the allowance of attorneys fees in this 
matter is not warranted and accordingly denies defendants’ request. 


CONCLUSION 


Plaintiff, Inner Secrets, has failed to establish that the Court has sub- 
ject matter jurisdiction over this action. Accordingly, plaintiff's motion 
for a preliminary injunction is denied. Defendants’ motion to dismiss 
this action for lack of jurisdiction is granted. Defendants’ motion for 
attorneys fees is denied. This case is dismissed. 


(Slip Op. 94-172) 


JUICE FARMS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 93-12-—-00784 


[Defendant’s motion to dismiss for lack of jurisdiction is granted. Judgment entered for 
defendant. ] 


(Dated November 9, 1994) 


McDermott, Will & Emery (Robert G. Kalik, David J. Levine, William H. Barrett, and 
Karla L. Palmer), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (John J. Mahon); Office of the Assistant Chief Counsel, 
International Trade Litigation, United States Customs Service (Karen P Binder), of coun- . 
sel, for defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter comes before the Court on defendant’s 
motion to dismiss for lack of jurisdiction and plaintiff's opposition to the 
same. The Court finds that it lacks jurisdiction to entertain this action. 
The Court therefore grants defendant’s motion to dismiss. 
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BACKGROUND 


This case involves liquidations by the United States Customs Service 
(“Customs”) of 20 entries of frozen concentrated orange juice (“orange 
juice”) from Brazil. Facts relevant to whether the Court has jurisdiction 
to hear this case are set forth below. 

In 1986, the United States Department of Commerce (“Commerce”) 
conducted a preliminary antidumping investigation of orange juice 
from Brazil. As a result, Commerce found reason to believe that Brazil- 
ian orange juice was being sold in the United States at less than fair 
value. Commerce published a notice in the Federal Register which 
directed Customs: (1) to suspend liquidation of entries of Brazilian 
orange juice made on or after October 23, 1986; and (2) to require the 
posting of bonds or cash deposits covering the estimated dumping mar- 
gin on entries made on or after October 23, 1986,! 51 Fed. Reg. 37618 
(October 23, 1986). In accordance with Commerce’s directions, Cus- 
toms instructed its field officers to suspend liquidation and to require 
bonds or cash deposits on entries of Brazilian orange juice. 

In March 1987, Commerce published in the Federal Register its final 
determination that Brazilian orange juice was being sold in the United 
States at less than fair value. 52 Fed. Reg. 8324 (March 17, 1987). Inthe 
final determination, Commerce gave notice that it was continuing to 
require Customs: (1) to suspend liquidation of entries of Brazilian 
orange juice; and (2) to require bonds or cash deposits covering esti- 
mated dumping margins on the entries. Jd. at 8331. 

In April 1987, the United States International Trade Commission 
determined that the importation of Brazilian orange juice at less than 
fair value threatened a United States industry with material injury. In 
May 1987, Commerce published an antidumping duty order in the Fed- 
eral Register. 52 Fed. Reg. 16426 (May 5, 1987). The order only allowed 
Customs to lift the suspension of liquidation as it applied to entries of 
Brazilian orange juice made before April 29, 1987; it required Customs 
to continue to collect cash deposits covering estimated antidumping 
duties on entries made on or after April 29, 1987. Id. at 16427. In the 
years that followed, Commerce conducted administrative reviews to 
determine the precise amount of antidumping duties to be imposed on 
entries of Brazilian orange juice made on or after April 29, 1987. 

While suspension orders remained in effect and before completion of 
administrative review proceedings, Customs erroneously liquidated 20 
entries of Brazilian orange juice which plaintiff imported from June 
1987 to May 1990. Customs issued bulletin notices of the liquidations of 
the 20 entries of orange juice for display at the customhouse through 
which the juice entered the United States. Plaintiff, however, did not 
check the bulletin notices and apparently did not know that the liquida- 
tions had taken place. Indeed, because Commerce had ordered the sus- 


1 Commerce excluded one producer of Brazilian orange juice, not involved in this action, from the scope of its orders. 
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pension of liquidation of entries of Brazilian orange juice, plaintiff 
believed that it did not need to check for bulletin notices. 

Plaintiff did not learn of the liquidations of its 20 entries of Brazilian 
orange juice until 1993, at the conclusion of administrative review pro- 
ceedings. At that time, plaintiff requested that Customs refund certain 
antidumping duty deposits which it had paid for the 20 entries. By letter 
dated July 13, 1993, Customs informed plaintiff that it would not refund 
plaintiff's deposits because it had already liquidated these 20 entries. 
Plaintiff protested the liquidations of the 20 entries of Brazilian orange 
juice on October 4, 1993. Customs subsequently denied plaintiff's pro- 
test as untimely. 

Plaintiff then filed suit in this Court challenging Customs’ liquida- 
tions of its entries of Brazilian orange juice. Defendant answered that 
the Court lacks jurisdiction over plaintiff's entries because plaintiff 
failed to protest the liquidations in a timely manner; defendant then 
moved to dismiss plaintiff's complaint. Subsequently, plaintiff filed an 
amended complaint. Defendant therefore supplemented its initial 
motion to dismiss and now moves to dismiss plaintiff's amended com- 
plaint for lack of jurisdiction. 


DISCUSSION 
Upon challenge by the defendant, the plaintiff bears the burden of 
demonstrating that jurisdiction exists. Lowa, Ltd. v. United States, 


5 CIT 81, 83, 561 F. Supp. 441, 443 (1983) (citation omitted), aff'd, 2 Fed. 
Cir. (T) 27, 724 F2d 121 (1984). 


A. JURISDICTION PURSUANT TO 28 U.S.C. § 1581(a) 

In an effort to meet its burden, plaintiff argues that the Court has 
jurisdiction over this action pursuant to 28 U.S.C. § 1581(a). This statu- 
tory provision grants the Court jurisdiction over “any civil action com- 
menced to contest the denial of a protest, in whole or in part.” In order 
for an importer to bring an action to contest the denial of a protest pur- 
suant to this provision, however, the importer must have filed a timely 
protest in the first instance. Star Sales & Distrib. Corp. v. United States, 
10 CIT 709, 710, 663 F. Supp. 1127, 1128 (1986). More specifically, the 
importer must have filed a protest within 90 days of notice of liquidation 
of its entries. 19 U.S.C. § 1514(c)(2)(A) (1988). 


1. Notice of Liquidation: 

Plaintiff argues that it timely protested within 90 days of receiving 
actual notice of liquidation. In making this argument, plaintiff asserts 
that Customs’ July 13, 1993 letter discussing the liquidations of its 
entries of Brazilian orange juice constituted notice in compliance with 
the statute. Plaintiff's Opposition to Defendant’s Motion to Dismiss 
(“Plaintiff's Opposition”) at 9-13. Plaintiff fails to acknowledge, how- 
ever, that an importer does not need to receive actual notice of liquida- 
tion in order for the 90 day protest period to begin running. Bulletin 
notice of liquidation, posted in a conspicuous place in the customhouse 
at the port of entry, automatically triggers the 90 day period in which to 
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protest. Goldhofer Fahrzeugwerk GmbH & Co. v. United States, 7 Fed. 
Cir. (T) 148, 150, 885 F.2d 858, 860 (1989) (citing 19 C.FR. § 159.9(b) 
(1988)). The Court of Appeals for the Federal Circuit has held that bulle- 
tin notice alone meets constitutional due process requirements. Jd. at 
153, 885 F.2d at 862. 

In this case, the posting of the bulletin notices of liquidations of plain- 
tiff’s entries of Brazilian orange juice started the running of 90 day peri- 
ods within which plaintiff needed to file its protests. While plaintiff may 
have filed a protest within 90 days of receiving actual notice of the liqui- 
dations, it is undisputed that plaintiff failed to file a protest within 90 
days of the bulletin notices of liquidations. Therefore, this Court does 
not have jurisdiction to review the denial of plaintiff's protest pursuant 
to 28 US.C. § 1581(a). 


2. Tolling of the Time in Which to Protest: 


Plaintiff argues that even if importers must normally protest within 
90 days of bulletin notice of liquidation, the acts of Customs and Com- 
merce tolled the running of the protest periods in this case. Plaintiff's 
Opposition at 14-17. More specifically, plaintiff claims that: (1) Com- 
merce’s promulgation of suspension orders, which induced plaintiff not 
to check for bulletin notices of liquidation, tolled the running of the pro- 
test period; and (2) Customs’ erroneous liquidations of the entries in 
violation of suspension orders tolled the running of the protest period. 
Id. 

Plaintiff fails to acknowledge that importers bear the burden to check 
for posted notices of liquidation and to protest in a timely manner, even 
in cases where Commerce has ordered suspension of liquidation. See, 
e.g., Omni U.S.A., Inc. v. United States, 11 CIT 480, 483, 663 F. Supp. 
1130, 1133 (1987), aff'd, 6 Fed. Cir. (T) 99, 840 F2d 912 (1988). By con- 
tinuing to check for posted notices of liquidation, importers can monitor 
Customs’ compliance with suspension orders. If Customs erroneously 
liquidates their entries, importers can timely protest such liquidations 
for violating outstanding suspension orders. 

Plaintiff also fails to acknowledge that the 90 day period in which to 
protest a liquidation is not tolled when liquidation takes place illegally. 
Id. at 482, 663 F. Supp. at 1132 (citing United States v. A.N. Deringer, 
Inc., 66 CCPA 50, 593 F.2d 1015 (1979)). An importer cannot treat an 
illegal liquidation as void; rather, the importer must remain vigilant and 
protest the legality of such a liquidation within 90 days of notice. Jd. If 
the importer fails to protest in a timely manner, then liquidation 
becomes final. 

As a general matter, the terms on which the government has cons- 
ented to be sued are strictly construed and are not subject to equitable 
exceptions. NEC Corp. v. United States, 5 Fed. Cir. (T) 49, 51, 806 F2d 
247, 249 (1986). In this case in particular, the acts of Commerce and Cus- 
toms did not toll the time in which plaintiff should have protested the 
liquidations of its entries of orange juice; plaintiff had a duty to monitor 
bulletin notices of liquidation and to protest the legality of the liquida- 
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tions in a timely manner. Plaintiff failed to do so. Consequently, jurisdic- 
tion to review the denial of plaintiff's protest does not exist pursuant to 
28 U.S.C. § 1581(a). 


B. JURISDICTION PURSUANT TO 28 US.C. 1581(c) 


Plaintiff also contends that the Court has jurisdiction over this action 
pursuant to 28 U.S.C. § 1581(c). Plaintiff's Opposition at 18. Section 
1581(c) gives the Court jurisdiction over a civil action commenced 
under § 516A of the Tariff Act of 1930. Section 516A of the Tariff Act of 
1930, set forth at 19 U.S.C. § 1516a, authorizes judicial review of partic- 
ular determinations made in countervailing duty and antidumping 
proceedings. 

Plaintiff asserts that jurisdiction exists pursuant to 28 U.S.C. 
§ 1581(c) because Customs violated suspension orders which related to 
antidumping proceedings by liquidating its entries of orange juice. Sec- 
tion 1581(c) does not, however, grant jurisdiction over any controversy 
that relates to a countervailing duty or antidumping proceeding; rather, 
it authorizes judicial review of particular determinations made by the 
administering agency in a countervailing duty or antidumping proceed- 
ing. Because plaintiff seeks judicial review of Customs’ liquidations of 
entries, and not of a determination made in a countervailing duty or 
antidumping proceeding, jurisdiction pursuant to 28 U.S.C. § 1581(c) 
does not exist in this case. 


C. JURISDICTION PURSUANT TO 28 U.S.C. § 1581(i) 


Finally, plaintiff argues that jurisdiction exists pursuant to 28 U.S.C. 
§ 1581(i). Plaintiff's Opposition at 18-22. Section 1581(i) enables the 
Court to hear a case when traditional means of obtaining judicial review 
are manifestly inadequate. Star Sales, 10 CIT at 711, 663 F Supp. at 
1129 (citations omitted). In determining whether traditional means of 
obtaining review are manifestly inadequate, the Court must consider 
whether a plaintiff could have obtained review through a traditional 
procedure had the plaintiff timely utilized it. Jd. at 712, 663 F. Supp. at 
1130. Plaintiffs cannot use section 1581(i) as a means to dispense with 
statutory time limits. Magyar Gordulocsapagy Muvek v. United States, 
15 CIT 7, 10, 756 F. Supp. 576, 579 (1991) (citations omitted). 

In this case, the traditional means of obtaining judicial review were 
adequate. As discussed above, plaintiff could have sought relief by pro- 
testing within 90 days of the overt and inadvertent liquidations of its 
entries of orange juice. The Court does not acquire jurisdiction simply 
because plaintiff failed to utilize the adequate remedy statutorily avail- 
able to it. Plaintiff may not circumvent the statutory time limitation 
associated with judicial review in this Court by way of 28 U.S.C. 
§ 1581(i). 


CONCLUSION 


In this case, the Court must heed statutory restraints imposed by 
Congress “to quiet money claims against the United States, not asserted 
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according to reasonable procedures Congress has prescribed.” Omni 
U.S.A., Inc. v. United States, 6 Fed. Cir. (T) 99, 101, 840 F.2d 912, 914 
(1988). For this and all of the foregoing reasons, it is hereby 

ORDERED that defendant’s motion to dismiss for lack of jurisdiction is 
GRANTED. Judgment will be entered accordingly. 


(Slip Op. 94-173) 


NORFOLK AND WESTERN RAILWAY CoO., PLAINTIFF Uv. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 92-10-00653 


Defendants move for summary judgment claiming Customs properly interpreted the 
user fee provision in 19 U.S.C. § 58c and correctly denied plaintiffs protest. Plaintiff cross- 
moves for summary judgment asserting Customs misinterpreted the user fee provision 
and failed to justify its departure from a prior interpretation and therefore, Customs’ 
denial of plaintiff's protest was erroneous. 

Held: Customs in examining the use and function of plaintiffs vessels properly inter- 
preted the user fee statute as amended and correctly classified plaintiffs vessels as ferries. 
Therefore, railroad cars transported on plaintiffs vessels and properly classified as ferries 
may be assessed the appropriate Customs vehicle user fee as provided by law. Defendants’ 
motion for summary judgment is granted. 


(Dated November 10, 1994) 


Bodman, Longley & Dahling (Carson C. Grunewald and Dennis J. Levasseur), for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice, (Marc E. Montalbine); Matthew McConkey, Attorney-Advisor, Office of Chief Counsel, 
United States Customs Service, of Counsel, for defendants. 


OPINION 


CARMAN, Judge: Plaintiff is an interstate common carrier by railroad 
for hire in the United States including Michigan and between the 
United States and Canada. In connection with its railroad transporta- 
tion operations, plaintiff owns and operates barges and tugboats used to 
float plaintiffs railroad cars across the Detroit River from Windsor, 
Ontario to Detroit, Michigan and from Detroit to Windsor. P1.’s Ex. A at 
2. Each barge is fitted with railroad tracks allowing the rail cars to be 
loaded directly from the slip dock to the barge and vice versa. To conduct 
its “float operation,” plaintiff uses the barges to transport those rail cars 
that are too tall to fit through a tunnel beneath the Detroit River. Pl.’s 
Ex. Bat 3. Each barge carries approximately 11 railroad cars. Pl.’s Ex. A 
at 3. 

The United States Customs Service (Customs) has the statutory 
authority to assess fees on certain vessels and vehicles arriving in the 
customs territories of the United States. 19 U.S.C. § 58c (1988 & Supp. 
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IV 1992). These fees are designed to reimburse Customs for the provi- 
sion of customs services to those who use such services. Thus, they are 
described as user fees. Under certain circumstances, plaintiffs barges 
and the railroad cars carried thereon are subject to the user fees. On 
November 15, 1991 plaintiff filed a protest contesting Customs’ assess- 
ment of user fees on plaintiffs railroad cars arriving in the United 
States. Pl.’s Ex. H. The Chief of the Carrier Ruling Branch of Customs 
denied plaintiffs protest on the grounds that plaintiff did not file its pro- 
test with the proper Customs officer. 

The Court of International Trade (CIT) held plaintiff had filed a valid 
protest thereby establishing a jurisdictional basis for bringing suit in 
the CIT under 28 U.S.C. § 1581(a) (1988). Norfolk & W. Ry. v. United 
States, 18 CIT _, 843 F. Supp. 728, 737 (1994); see also 19 U.S.C. 
§ 58c(g)(3) (Supp. IV 1992). Because the action was not ripe for adju- 
dication on its merits, however, this Court remanded to customs for a 
determination on the merits of plaintiff's protest. Norfold & W. Ry., 18 
CITat___, 843 F Supp. at 737. On remand, Customs denied plaintiff's 
protest. 

Summary judgment is appropriate when the record “show(s] that 
there is no genuine issue as to any material fact and that the moving 
party is entitled to ajudgment as a matter of law.” USCIT R. 56(d). This 
case does not present any genuine issue of material fact. The only 
remaining issue is the proper construction of 19 U.S.C. § 58c. As this 
issue pertains solely to matters of statutory interpretation, the Court 
concludes this action raises a question of law that may be resolved by 
summary judgment. 


I. BACKGROUND 


A. The Customs User Fee Statute: 

In 1985 Congress authorized Customs to collect user fees on vehicles 
and vessels entering the United States. See Consolidated Omnibus Bud- 
get Reconciliation Act of 1985, Pub. L. No. 99-272, § 13031, 100 Stat. 82, 
308-10 (codified as amended at 19 U.S.C. § 58c (1988 & Supp. IV 1992)) 
(1985 Act). The purpose of the legislation was to capture the costs of cus- 
toms services provided to incoming vehicles and vessels by making the 
users of those services pay an appropriate fee. See infra part IV.A.2. In 
1986 Congress made technical amendments to the 1985 Act increasing 
some fees and extensively revising the “limitations on fees” section of 
the statute. See Tax Reform Act of 1986, Pub. L. No. 99-514, § 1893, 100 
Stat. 2085, 2927-28 (codified at 19 U.S.C. § 58c (1988 & Supp. IV 1992)) 
(Tax Reform Act); see infra part IVA.3. 

Because this dispute turns on the interpretation of the user fee stat- 
ute as amended,_! it is essential to have the actual text of the statute at 
hand. 


1 Unless otherwise noted, all references to the user fee statute are to the statute as amended. 
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§58c Fees for certain customs services. 
(a) Schedule of fees 
In addition to any other fee authorized by law, the Secretary of 
the Treasury shall charge and collect the following fees for the pro- 
vision of customs services in connection with the following: 
(1) For the arrival of a commercial vessel of 100 net tons or 
more, $397. 
(2) For the arrival of a commercial truck, $5. 
(3) For the arrival of each railroad car carrying passengers or 
commercial freight, $7.50. 
(8) For the arrival of a barge or other bulk carrier from Can- 
ada or Mexico, $100. 


(b) Limitations on fees 
(1) No fee may be charged under subsection (a) of this section for 
customs services provided 


ok * * * * * 


(C) the arrival of any ferry. 
3k * * * 


in connection with— 


* * ok 
(3) No fee may be charged under subsection (a)(3) of this section 
for the arrival of a railroad car whether passenger or freight during 
any calendar year after a total of $100 in fees has been paid to the 
Secretary of the Treasury for the provision of customs services for 
all arrivals of such passenger or freight rail car during such calen- 
dar year. 
~ * * * * * * 
(6) No fee may be charged under subsection (a)(8) of this section 
for the arrival of a barge or other bulk carrier during a calendar year 
after a total of $1,500 in fees charged under paragraph (1) or (8) of 
subsection (a) of this section has been paid to the Secretary of the 
Treasury for the provision of customs services for all arrivals of 
such barge or other bulk carrier during such calendar year. 
(7) No fee may be charged under paragraphs (2), (3), or (4) or sub- 
section (a) of this section for the arrival of any— 
(A) commercial truck, 
(B) railroad car, or 
(C) private vessel, 
that is being transported, at the time of the arrival, by any vessel 
that is not a ferry. 
19 U.S.C. § 58e(a)(1-8), (b)(1-7). 
A critical part of every statute is the definitional section. Sierra Club 
v. Clark, 755 F.2d 608, 613 (8th Cir. 1985) (citations omitted). The rele- 
vant definitions in this statute provide: 
(c) Definitions 
For purposes of this section— 
(1) The term “ferry” means any vessel which is being used— 


(A) to provide transportation only between places that are 
no more than 300 miles apart, and 
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(B) to transport only— 
(i) passengers, or 
(ii) vehicles, or railroad cars, which are being used, or 
have been used, in transporting passengers or goods. 


* * ok * * BS 
(5) The term “barge or other bulk carrier” means any vessel 
which— 
(A) is not self-propelled, or 
(B) transports fungible goods that are not packaged in any 
form. 
19 U.S.C. § 58e(c)(1-5). 

As defined in the statute, the terms ferry and barge overlap. Based 
upon those definitions a vessel could satisfy both definitions. A vessel 
could be non self-propelled thus satisfying the definition for a barge. 
The same vessel could carry vehicles on routes less than 300 miles thus 
meeting the definition of a ferry. The application and interpretation of 
the barge and ferry definitions is critical because of the statute’s pro- 
hibition against assessing user fees on railroad cars arriving on “any 
vessel that is not a ferry.” 19 U.S.C. § 58c(b)(7). Accordingly, if plaintiffs 
vessels are deemed barges under the statute, no user fee should be 
assessed on the arriving railroad cars. A user fee of $100 would be 
charged on the arrival of the barge (vessel fee or vessel user fee) with a 
cap of $1,500 per calendar year per barge. If plaintiffs vessels are 
construed as ferries, however, each railroad car could be assessed a $7.50 
user fee (vehicle fee or vehicle user fee) with a cap of $100 per calendar 
year per rail car, while the ferry itself would not be assessed any vessel 
fee. 


B. Customs’ Audit and Plaintiff’s Protest: 


On August 28, 1991 the Director of Customs’ Office of Regulatory 
Audit informed plaintiff it was required to pay a vehicle user fee of $7.50 
for each of its railroad cars, but no vessel user fees on its vessels. Pl.’s Ex. 
F. Customs’ rationale was that plaintiffs vessels were “‘ferries’ for pur- 
poses of the user fee statute notwithstanding their apparent qualifica- 
tions as ‘barges’ under 19 U.S.C. § 58c(c)(5).” Id. Because Customs 
considered the vessels to be ferries under 19 U.S.C. § 58c(c)(1), the 
agency determined plaintiff was not entitled to the vehicle user fee 
exemption contained in 19 U.S.C. § 58c(b)(7) for railroad cars trans- 
ported by any vessel that is not a ferry. Id. at 1-2. 

On November 15, 1991 plaintiff filed a protest against Customs’ deci- 
sion. Pl.’s Ex. H. The essence of plaintiffs protest was that Customs 
incorrectly concluded plaintiff's vessels were ferries under 19 U.S.C. 
§ 58ce(c)(1). Id. at 5-6. Plaintiff argued its vessels were barges within the 
meaning of 19 U.S.C. § 58c(c)(5) because the vessels were pulled by tug 
boats and thus were not self-propelled. In sum, plaintiff contended it 
was only liable to pay vessel user fees on its barges and was entitled to 
the vehicle user fee exemption for its railroad cars because they were 





U.S. COURT OF INTERNATIONAL TRADE 29 


“transported by [a] vessel that is not a ferry.” Id. at 2, 4-5 (quoting 
19 U.S.C. § 58ce(b)(7)). 

On remand from this Court, Customs denied plaintiffs protest on its 
merits finding: 


the non-self-propelled vessels involved in [this] case appear to qual- 
ify as barges arriving from Canada for the purpose of the user fee 
statute in view of the fact that they meet one of the two alternative 
requirements (i.e., not self-propelled). However, those vessels are 
being used to transport railroad cars between places that are less 
than three hundred miles apart. Therefore, the non-self-propelled 
vessels also qualify as ferries. 


+ * * * * * 
[T]he appropriate user fee to collect in this circumstance is the fee 


established for the arrival of railroad cars carrying passengers or 
commercial freight under 19 U.S.C. § 58ce(a)(3). 


Remand Ltr. at 3-4. 


II. CONTENTIONS OF THE PARTIES 


Plaintiff claims Customs’ interpretation of the statutory definitions 
of the terms “barge” and “ferry” is erroneous. Because Congress sepa- 
rately defined each term, plaintiff argues, Congress intended the two 
definitions to be mutually exclusive. As its vessels are not self-propelled, 
plaintiff maintains its vessels are barges within the meaning of 
§ 58c(c)(5) and cannot be ferries under § 58c(c)(1). Plaintiff also asserts 
the definitions should be applied in the sequence they appear in the stat- 
ute. Thus, the definition of ferry should be applied first as it appears 
before the definition of barge. As “[lJater sections of the statute control 
the sections that proceed [sic] it,” plaintiff claims the definition of barge 
should control. Pl.’s Supp. Br. at 6. 

In addition, plaintiff contends Customs’ interpretation improperly 
circumvents the limitation on user fees on railroad cars under 
§ 58c(b)(7). Pl.’s Br. at 15-17. That is, such an interpretation would 
“completely do away with the limitation on user fees on railroad cars 
arriving on vessels that are not ferries” as provided for in the statute. Id. 
at 16. Finally, because plaintiff received a refund check reimbursing 
plaintiff for overpaying user fees in 1986, plaintiff argues this consti- 
tuted an agency interpretation. Accordingly, any change from this inter- 
pretation requires a reasoned analysis, which plaintiff argues 
defendants failed to provide. 

While defendants acknowledge plaintiff's vessels are not self-pro- 
pelled and qualify as barges under § 58c(c)(5), defendants claim the ves- 
sels also meet the definition of ferries contained in § 58c(c)(1). Defs.’ Br. 
at 10-11. Defendants maintain the definition of ferries encompasses all 
vessels that fit within that definition, including those vessels that may 
also satisfy the barge definition in § 58c(c)(5). Id. at 11. Defendants 
extend their argument asserting the definition of ferry is a functional 
one dependent on the use of the vessel. In addition, defendants contend 
the statutory definitions of barge and ferry are not mutually exclusive 
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and the order of the definitions in the statute has no bearing on their 
interpretations. Defs.’ Reply Br. at 5-8. 

Finally, defendants reject plaintiff's argument that issuance of the 
refund check constituted an agency interpretation explaining the check 
was “simply an administrative matter” and not the subject of a formal 
decision. Defs.’ Reply Br. at 9. Even if the refund was an agency deter- 
mination, defendants claim any shift in agency interpretation is ade- 
quately explained on record. Defs.’ Supp. Br. at 5-9. 


III. STANDARD OF REVIEW 


In any civil action contesting the denial of a protest under section 515 
of the Tariff Act of 1930,” the Court reviews the record de novo. Semperit 
Indus. Prods., Inc. v. United States, 18 CIT __,__, Slip Op. 94-100 at 
15-18 (June 14, 1994). Although the decision of Customs is presumed 
correct and the “burden of proving otherwise shall rest upon the party 
challenging such decision,”’ the Court’s role in reviewing the decision is 
to reach the correct result.18CIT at __, Slip Op. 94-100 at 16 (citing 
Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 
(1984) (footnote omitted)). The Court will therefore consider this mat- 
ter de novo and review the record to reach the proper result. 


IV. DiscUSSION 
A. Statutory Interpretation of the User Fee Statute: 


The crux of this dispute is the proper interpretation of the definitions 
of barge and ferry in the user fee statute. The first step in interpreting a 
statute is to examine the text of the statute. United States v. Alvarez- 
Sanchez,  _US.__, ___,114S. Ct. 1599,1603 (1994) (citations 
omitted). Where the content of the statute is clear and unambiguous, 
“that language must ordinarily be regarded as conclusive.” Negonsott v. 
Samuels, US.__, _,1188. Ct. 1119, 1122-23 (1993) (quoting 
Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 570 (1982) (citations 
omitted)). The Court in this case, however, finds the terms ferry and 
barge as used in the amended statute are ambiguous. When the text ofa 
statute is ambiguous, the statute must be interpreted to conform to the 
goals and purposes Congress intended the statute to address. Tatarano- 
wiczv. Sullivan, 959 F.2d 268, 276 (D.C. Cir. 1992) (“[W]hile the immedi- 
ate statutory text is the ‘best evidence’ of congressional intent, the 
[Supreme] Court has never held that it is the only such evidence.”), cert. 
denied, _ _US.__, 1138S. Ct. 963 (1993). Accordingly, when the stat- 
utory language is not precise, the court’s duty is to find the interpreta- 
tion “embedded in the statute, in the sense of being most harmonious 
with its scheme and with the general purposes that Congress mani- 
fested.” NLRB v. Lion Oil Co., 352 U.S. 282, 297 (1957) (Frankfurter, J., 
concurring in part and dissenting in part). 


2 The Customs user fee statute is to be enforced as any other customs law or regulation. 19 U.S.C. § 58¢e(g)(3) (Supp. 
IV 1992). For purposes of establishing liability under the statute, a user fee is considered a customs duty. Id. 


328 US.C. § 2639(a)(1) (1988). 
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1. Judicial Interpretation of Statutory Law: 


Legislative history is a legitimate and useful guide to reveal the pur- 
pose of a statute in a case of statutory ambiguity. Burlington N. R.R. v. 
Oklahoma Tax Comm’n, 481 U.S. 454, 461 (1987). The aim of examining 
legislative history is to uncover the intent of Congress in enacting the 
statute‘ thus “giv[ing] effect to the will of Congress.” Negonsott v. Sam- 
uels, _US.__, ___, 113 5. Ct. 1119, 1122-23 (1993) (citation 
omitted). 

A fruitful source of legislative history for this statute is its conference 
report. A conference report “represents the final statement of terms 
agreed to by both houses, [and] next to the statute itself it is the most 
persuasive evidence of congressional intent.” Demby v. Schweiker, 671 
F.2d 507, 510 (D.C. Cir. 1981); accord Resolution Trust Corp. v. Gal- 
lagher, 10 F.3d 416, 421 (7th Cir. 1993) (citation omitted). 


2. The Purpose of the User Fee Statute: 

Congress’ purpose in enacting the user fee statute was to “offset the 
costs of processing arrivals into the customs territory of the United 
States.” H.R. Rep. No. 241, 99th Cong., 2d Sess. 92 (1986), reprinted in 
1986 U.S.C.C.A.N. 579, 670. The statute provides: 


* * 


all funds in the Customs User Fee Account shall be available, 
to pay the costs * * * incurred by [the Customs Service] in conduct- 
ing commercial operations, including, but not limited to, all costs 


associated with commercial passenger, vessel, vehicle, aircraft, and 
cargo processing. 


19 U.S.C. § 58e(f)(2). The user fees are to be used to “strengthen the Cus- 
tom [sic] Service’s commercial operations, provide better service to the 
importing community, and more effectively carry out its responsibilities 
of collecting import duties.” S. Rep. No. 146, 99th Cong., 2d Sess. 347 
(1986), reprinted in 1986 U.S.C.C.A.N. 42, 309. It was anticipated the 
user fees would generate ‘increased revenues of over 1650 million” in 
the first three years following enactment. H.R. Rep. No. 241 at 8, 
reprinted in 1986 U.S.C.C.A.N. at 586. Accordingly, this Court must be 
mindful of the stated purpose of the legislation—i.e., to generate reve- 
nue from the users of customs services to offset the provision of customs 
services. To do otherwise would be to thwart the will of Congress. 

The principal interpretation of the statute advanced by plaintiff is 
that any vessel that is not self-propelled should be construed as a barge 
notwithstanding the vessel may also satisfy the statutory definition ofa 
ferry. This construction would prohibit the assessment of vehicle user 
fees on railroad cars carried on non self-propelled vessels. To interpret 
the statute in this manner, however, would appear to contravene the 
intent of the statute as it would exclude an entire class of railroad cars, 
those carried on non self-propelled vessels, from vehicle user fees 


4 As stated over two centuries ago, “the most universal and effectual way of discovering the true meaning of a law, 
when the words are dubious, is by considering the reason and spirit of it; or the cause which moved the legislator to 
enact it.” 1 William Blackstone, Commentaries 61 (1765) (text modified to reflect modern English). 
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despite the costs their arrival imposes on Customs services.° The Court 
observes the narrow construction of the statutory language urged by 
plaintiff appears incompatible with congressional intent of offsetting 
the costs of processing arrivals into the customs territory of the United 
States. 


3. The Tax Reform Act of 1986—Amendment of the User Fee Statute: 


The Tax Reform Act made several revisions to the user fee statute, but 
most significant for purposes of this action was the treatment of railroad 
cars and barges. Specifically, the Act prohibited vehicle user fees on rail- 
road cars “that [are] being transported, at the time of arrival, by any ves- 
sel that is not a ferry.” Tax Reform Act of 1986, Pub. L. No. 99-514, 
§ 1893(b)(1), (b)(3), 100 Stat. 2085, 2927 (codified at 19 U.S.C. 
§ 58c(b)(1)(C), (b)(7) (1988 & Supp. IV 1992)). The Act modified the 
$397 commercial vessel fee by establishing a $100 fee for “barge[s] or 
other bulk carrier[s] from Canada or Mexico.” Id. §$ 1893(a)(1)(B), 
(a)(3), 100 Stat. at 2927 (codified at 19 U.S.C. § 58e(a)(3), (a)(8)). The 
Tax Reform Act also limited to $1,500 the total amount of user fees Cus- 
toms could collect during a calendar year on an individual barge and 
maintained the $100 cap on annual user fees that Customs could assess 
on individual railroad cars. Id. § 1893(b)(1) (codified at 19 U.S.C. 
§ 58c(b)(6)). 

In explaining its rationale for making these changes, Congress made 
clear it did not envision barges functioning as ferries and carrying rail- 
road cars to be exempt from the vehicle user fees. Congress explained in 
the conference report to the Tax Reform Act that “[a] lower user fee of 
$100 on barges and bulk carriers arriving from Canada and Mexico is 
provided in light of the fact that such vessels compete with trucks and 
rail cars arriving by land from Canada and Mexico, which are subject to 
much lower user fees.” H.R. Conf. Rep. No. 841, 99th Cong., 2d Sess. 
11-855 (1986), reprinted in 1986 U.S.C.C.A.N. 4075, 4943 (emphasis 
added). This rationale appears to make sense only if Congress concluded 
trucks and railroad cars arriving by land were competing with barge 
traffic because the barges were carrying cargo in bulk. 

A brief example will make this point clear. The Detroit port has two 
points of entry for railroad cars traveling from Canada into the United 
States—the Detroit Tunnel under the Detroit River and the slip docks 
used for barge entries on the Detroit River. Customs User Fee Audit 
Report, reprinted at P1.’s Ex. G at 2. Under the original statute, if an 
importer brought 10 railroad cars into the United States via the Detroit 
tunnel, the importer paid $50 in vehicle user fees—10 railroad cars at $5 
each.°® If the importer chose to bring the same 10 railroad cars into the 
U.S. on a commercial vessel as the plaintiff did,’ the importer paid the 


° This outcome alone, however, does not warrant an outright rejection of plaintiffs interpretation as Congress did not 
intend to assess user fees on all incoming rail cars carried on all vessels. See 19 U.S.C. § 58c(b)(7) (prohibiting user fees 
on rail cars being transported on “any vessel that is not a ferry”) 

© The Tax Reform Act raised the vehicle fee per railroad car arriving in the United States from $5 to $7.50 per car. Tax 
Reform Act § 1893(a)(2), 100 Stat. at 2927 (codified as amended at 19 U.S.C. § 58c(a)(3)). For purposes of consistency, 
the example uses the original user fee of $5 per railroad car. 

‘ Pl.’s Resp. to Defs.’ Statement of Facts at 5; Pl.’s Br. at 4, 7. 
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same vehicle user fee, $5 per railroad car, for total user fees of $50. Thus, 
there was no competitive advantage to using the Detroit tunnel. 

The impact on the importer would change if the imported goods were 
loaded in bulk. If the importer loaded its 10 railroad cars with a bulk 
good, for example iron ore, and entered the cars into the United States 
via the tunnel, the importer would pay the same $50 in vehicle user 
fees—10 railroad cars at $5 each. If, however, the importer shipped the 
same amount of iron ore, but loaded the iron ore in bulk on the deck of a 
barge, the barge could be assessed a commercial vessel user fee of $397 
upon arrival in the U.S.° Thus, under the original statute, transporting 
iron ore into the U.S. by barge would cost the importer $397 in vessel 
user fees whereas transporting the same amount of iron ore through the 
tunnel would have cost the importer only $50 in vehicle user fees. 

It seems to be this competitive advantage Congress sought to correct 
in the Tax Reform Act. First, Congress included a definition for a “barge 
or other bulk carrier” and set the vessel user fee for barges from Canada 
or Mexico at $100 per arrival. Tax Reform Act § 1893(a)(1)(B), (a)(3), 
100 Stat. at 2927 (codified at 19 U.S.C. § 58c(a)(3), (a)(8)). Second, Con- 
gress placed an annual cap of $1,500 on such vessel fees. Id. § 1893(b)(1) 
(codified at 19 U.S.C. § 58c(b)(6)). in this way, Congress seems to have 
attempted to mitigate the cost of importing bulk goods arriving by ves- 
sels from those contiguous countries. 

After examining the amended statutory language and the legislative 
history explaining the purpose and intent of the amendment, this Court 
finds Congress intended to regulate as “barges or other bulk carriers” 
those vessels functioning as transporters of cargo in bulk. See H.R. Conf. 
Rep. No. 841 at 11-855, reprinted in 1986 U.S.C.C.A.N. at 4943. Con- 
gress did not intend that vessels merely transporting railroad cars be 
treated the same as “barges or other bulk carriers,” but instead Con- 
gress intended that such vessels should be classified as ferries under the 
amended statute. See 19 U.S.C. § 58c(a)(3), (b)(7)(B); see also H.R. Conf. 
Rep. No. 841 at II-855, reprinted in 1986 U.S.C.C.A.N. at 4943 (“railroad 
cars carried by * * * a ferry would be subject to the applicable [user] 
fee”). Accordingly, the railroad cars carried on such vessels are subject 
only to vehicle user fees. 

Presumably, for the purpose of assessing user fees, if a vessel were car- 
rying simultaneously iron ore on its deck and separate railroad cars, the 
vessel would be functioning as a transporter of cargo in bulk, i.e., iron 
ore, and subject to a vessel user fee. As to the railroad cars, the vessel 
would be functioning as a ferry and only subject to vehicle user fees. it 
would seem under these circumstances, Customs could exact a vessel 
user fee and a vehicle user fee. 


5 Because the original user fee statute made no mention of a “barge or other bulk carrier,” a barge under the original 
statute presumably was assessed the $397 vessel user fee only when it satisfied the original statute’s term of a “com- 
mercial vessel of 100 net tons or more.” 19 U.S.C. § 58c(a)(1). Otherwise, it seems Customs would have been unable to 
assess a vessel user fee on the barge. For purposes of this explanation, a barge loaded with bulk cargo is presumed to bea 
commercial vessel of 100 net tons or more and subject to the $397 commercial vessel user fee 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 48, NOVEMBER 30, 1994 


4. Comparison of Statutory and Common Definitions: 

The drafters of the user fee statute made plain their understanding 
that a barge is to be construed as a vessel carrying bulk cargo by their 
repeated use of the phrase “barge or other bulk carrier” in the text of the 
statute. See 19 U.S.C. § 58e(a)(8), (b)(5)(C), (b)(6), (c)(5). Considering a 
barge as a bulk carrier is consistent with the common definitions of a 
barge as a “large flat-bottomed coastal trading vessel,”? “used princi- 
pally in harbors or inland waterways * * * for the transport of goods (as 
coal, oil, lumber, or grain),”!° which is “specially adapted for the trans- 
portation of bulky freight such as coal or lumber, sand, [and] stone.” It 
is this common definition of barge that Congress almost certainly had in 
mind when it construed a barge as a “bulk carrier” and defined it as a 
vessel that “transports fungible goods that are not packaged in any 
form.” 19 U.S.C. § 58e(c)(5). 

Comparing the statutory definition of a ferry with its common defini- 
tion underscores that when a vessel is functioning asa ferry in the trans- 
portation of goods or passengers it is a ferry notwithstanding its source 
of power. In the statute’s definition of ferry there is no mention of the 
vessel’s source of power—only a description of how the vessel “is being 
used.” 19 U.S.C. § 58c(c)(1) (emphasis added). This definition is consis- 
tent with the common meaning and usage of a ferry. For example, one 
source defines a ferry as a “continuation of the highway from one side of 
the water over which it passes to the other, and is for transportation of 
passengers or of travelers with their teams and vehicles.” St. Clair 
County v. Interstate Sand & Car Transfer Co., 192 U.S. 454, 466 (1904) 
(citation omitted). This focus on a ferry as an extension of a highway 
appears in other definitions, such as “[w]hether a boat is a ‘ferry’ and 
comprises a continuous part of the road or highway depends on length of 
run, type of ship.” Black’s Law Dictionary 620 (6th ed. 1990) (citing 
Alaska S.S. Co. v. Federal Maritime Comm’n, 399 F.2d 623, 628 (9th Cir. 
1968)). In addition, a ferry is defined as “a vessel designed for the trans- 
port of persons and goods * * * onaregular schedule * * *. They can vary 
from small boats * * * to large specially built ships with roll-on, roll-off 
facilities for cars, lorries, and trains.” The Oxford Companion to Ships 
and the Sea at 299. These definitions capture the essence of plaintiff’s 
float operation. Plaintiff's vessels serve in effect as a continuation of the 
railroad tracks from the Canadian side of the river to the U.S. side. Its 
vessels are specially built ships with roll-on, roll-off facilities for railroad 
cars. In this context, the Court holds plaintiff's vessels are functioning 
or being used within the meaning of the statute as ferries. 

In sum, although plaintiffs vessels may be non self-propelled and 
could be construed as falling under a broad interpretation of the stat- 
ute’s term as barges, this Court observes the use and function of plain- 
tiffs vessels constrain the Court to hold defendants’ classification of 


9 The Oxford Companion to Ships and the Sea 59, 60 (Peter Kemp ed., 1976). 
10Webster’s Third New Internatiorial Dictionary 176 (1986) 
11Rene de Kerchove, International Maritime Dictionary 42 (2nd ed. 1961). 
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plaintiffs vessels as ferries is correct under the statute. This interpreta- 
tion clearly conforms to the intent of Congress. 


B. The 1987 Refund of User Fees as a Prior Agency Interpretation: 


It is well-settled that administrative agency determinations are not 
set in stone and subsequent changes or deviations from prior agency 
interpretations are entitled to deference by the courts. Mantex, Inc. v. 
United States,17CIT__,_ _, 841 F Supp. 1290, 1302-03 (1993) (cit- 
ing Rust v. Sullivan, 500 U.S. 173, 186-87 (1991)). The agency must, 
however, provide a reasoned analysis for a shift in its interpretation. 
Rust, 500 U.S. at 187 (citing Motor Vehicle Mfrs. Ass’n of the United 
States, Inc. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 42 
(1983)). 

Plaintiff relies on this body of law to assert Customs failed to ade- 
quately explain why it issued a refund check in 1987 for overpayment of 
user fees, but apparently has reversed itself by now seeking vehicle user 
fees on railroad cars carried on plaintiffs vessels. Plaintiff's argument is 
unconvincing. The Court rejects the contention that the issuance of the 
refund check in 1987 constituted an agency interpretation. 

An interpretation is the “art or process of discovering and ascertain- 
ing the meaning of a statute.” Black’s Law Dictionary at 817. It is diffi- 
cult to fathom how the issuance of a refund check from a government 
agency without any accompanying explanation constitutes the “art or 
process of discovering and ascertaining the meaning of a statute.” With- 
out more, there is no basis upon which to find that an agency interpreta- 
tion was made. This Court holds the issuance of the refund check did not 
constitute an agency interpretation. 


V. CONCLUSION 


Upon consideration of all papers and contentions of the parties and 
after a careful review of the statute and its legislative history, the Court 
holds that Customs in examining the use and function of plaintiff's ves- 
sels properly interpreted the user fee statute as amended and correctly 
classified plaintiff's vessel as ferries. Therefore, railroad cars trans- 
ported on plaintiff's vessels and properly classified as ferries may be 
assessed the appropriate Customs vehicle user fee as provided by law. 
Defendant’s motion for summary judgment is granted. 
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Daipo Corp, Daripo Kocyo Co., LTD., AND ENUMA CHAIN MANUFACTURING 
Co., LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND AMERICAN 
CHAIN ASSOCIATION, DEFENDANT-INTERVENOR 


Consolidated Court No. 93-06-00311 


Plaintiffs challenge the Commerce’s Final Results of Redetermination Pursuant to 
Court Remand, Daido Corp. v. United States (June 27, 1994). The Court holds Commerce 
has complied with the Court’s remand order to determine whether it possessed sufficient 
information to revoke the outstanding antidumping duty order covering roller chain, 
other than bicycle chain, from Japan, with respect to plaintiffs. The Court sustains Com- 
merce’s remand determination insofar as it pertains to the claims of plaintiff and denies 
plaintiffs request for another remand. 


(Dated November 10, 1994) 


Arent Fox Kintner Plotkin & Kahn (Patrick F. O’Leary) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, United States Department of Justice (Jeffrey M. Telep), 
Patrick V. Gallagher, Jr., Attorney-Advisor, Office of the Deputy Chief Counsel for Import 
Administration, United States Department of Commerce, of Counsel, for Defendant. 

Covington & Burling (David R. Grace), David E. McGiffert, for defendant-intervenor. 


OPINION 


CARMAN, Judge: Plaintiffs contest the Department of Commerce’s 
(Commerce) Final Results of Redetermination Pursuant to Court 
Remand, Daido Corp. v. United States (June 27, 1994) (Remand 
Results). Plaintiffs request the Court to remand the action to Commerce 
and claim that Commerce’s Remand Results are not supported by sub- 
stantial evidence. This Court retained jurisdiction over this matter dur- 
ing the pendency of Commerce’s remand investigation. 

BACKGROUND 

Daido Kogyo Co., Ltd., and Enuma Chain Manufacturing Co., Ltd. are 
Japanese manufacturers of roller chain. Daido Corporation is an 
importer of roller chain manufactured in Japan by Daido Kogyo and 
Enuma Chain. Defendant-Intervenor American Chain Association 
(American Chain) is a trade association, a majority of whose members 
produce roller chain in the United States. Commerce has conducted 
numerous administrative reviews of plaintiffs since 1973 when it deter- 
mined roller chain, other than bicycle, imported from Japan was being 
sold at less than fair value.! See Roller Chain, Other Than Bicycle, From 
Japan, 38 Fed. Reg. 9226 (1973) (final determination). Plaintiffs have 
attempted to obtain revocation of the dumping determination since the 
mid-1970’s. 

At the request of American Chain, Commerce initiated reviews for 
both the 1991-1992 and 1992-1993 periods. Commerce initiated the 


1 Of these administrative reviews, in only the 1979-1980 review did Commerce determine that plaintiffs had above 
de minimis dumping margins. See Roller Chain, Other Than Bicycle, From Japan, 46 Fed. Reg. 44,488 (Dep’t Comm. 
1981) (final results) 
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1991-1992 review and distributed questionnaires to plaintiffs. Plain- 
tiffs did not answer the questionnaires and instead sought to enjoin 
Commerce from requiring questionnaires for the 1991-1992 adminis- 
trative review until the conclusion of the ongoing 1990-1991 adminis- 
trative review. Senior Judge Bernard Newman of this Court refused to 
grant the injunctive relief sought. Daido Corp. v. United States, 16 CIT 
681, 796 F. Supp. 533 (1992). Subsequent to the Court’s ruling, Com- 
merce issued preliminary results of the 1990-1991 administrative 
review. Roller Chain, Other Than Bicycle, From Japan, 57 Fed. Reg. 
41,471 (Dep’t Comm. 1992) (prelim. results). Commerce refused to con- 
sider revocation of the dumping order because of confidential informa- 
tion in its possession. Id. at 41,473. 

Plaintiffs again applied to the Court for injunctive relief. Judge Aqui- 
lino of this Court granted plaintiffs’ motion for a preliminary injunction 
enjoining Commerce from proceeding with the 1991-1992 review 
“pending completion of similar proceedings for the preceding year April 
1, 1990 to March 31, 1991 and any judicial review of the result(s) 
thereof.” Daido Corp. v. United States, 16 CIT 987, 998, 807 F. Supp. 
1571,1580 (1992). Commerce published its administrative review on 
May 27,1993 for the period April 1, 1990 through March 31, 1991 and 
found de minimis margins, but declined to revoke. Roller Chain, Other 
Than Bicycle, From Japan, 58 Fed. Reg. 30,769 (Dep’t Comm. 1993) 
(final results). Commerce based its decision not to revoke on its “analy- 
sis of the comments received, and because of certain privileged informa- 
tion in [its] possession.” Jd. at 30,773-74. 

On October 25, 1993, plaintiffs sought to enjoin Commerce from con- 
ducting the 1992-1993 administrative review. Plaintiffs withdrew their 
motion when Commerce requested a remand to reconsider its decision 
not to revoke set forth in the final results of Commerce’s 1990-1991 
administrative review. Commerce had requested the remand in order to 
reconsider its determination in light of additional relevant information 
which existed prior to the final publication of the 1990-1991 adminis- 
trative review. Accordingly, the Court remanded the case to Commerce 
and ordered Commerce to determine whether it then possessed “suffi- 
cient information to revoke the outstanding antidumping duty order” 
against plaintiffs. Daido Corp. v. United States, 18 CIT ____, Slip Op. 
94-135 (Aug. 25, 1994). 

On June 27, 1994, Commerce again refused to revoke. Remand 
Results at 10-11. In the Remand Results, Commerce explained it had 
asked for the remand because “it was brought to [Commerce’s] atten- 
tion that certain additional information existed prior to publication of 
the final results.” Id. at 3. Accordingly, Commerce requested the 
remand to reconsider its determination not to revoke the outstanding 
antidumping duty order against plaintiffs “in light of the additional 
information.” Jd. This additional, pre-existing information consisted of 
a January 13, 1993 Customs report provided to Commerce by Customs 
on May 26, 1994 which discussed Customs’ investigation into allega- 
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tions of antidumping fraud against plaintiffs. Jd. at 3-4. The Customs 
report states that “no evidence of anti-dumping [sic] violations were 
[sic] discovered.” Pls.’ Br., Cmts. on Remand, App. I Doc. 3 at 1. 

During the remand, Commerce asked Customs to clarify the report. 
Remand Results at 4. OnJune 13, 1994 Commerce received a letter from 
Customs signed for Stephen B. DeVaughn, Director of the Office of 
Investigative Programs. The letter states that: 

We stated in our initial report that “no evidence of antidumping 
violations were discovered.” This statement refers only to the ini- 
tial findings of Customs Special Agents. Customs investigation into 
the antidumping allegations continued with the assistance of our 
Regulatory Audit Division. Customs investigation into the allega- 
tions of antidumping fraud was ongoing as of May 27, 1993. 


Pls.’ Br., Cmts. on Remand, App. I Doc. 2. In its remand determination, 
Commerce states that this June 13, 1994 letter from Customs “con- 
firmed that, as of the time the Department issued its final determina- 
tion, its antidumping fraud investigation was still ongoing.” Remand 
Results at 4. 

After addressing comments submitted by interested parties and in 
light of the supplemented record, Commerce decided not to revoke the 
antidumping finding. Jd. at 10. Commerce stated that it had reached 
that determination “because the investigation into alleged antidump- 
ing fraud had not yet been completed as of the publication date of the 
final results of review and determination not to revoke.” Jd. Accord- 
ingly, Commerce determined it could not conclude “on the basis of the 
supplemented record that it is not likely that Daido and/or Enuma will 
in the future sell roller chain, other than bicycle, from Japan at less than 
foreign market value.” Jd. at 10-11. 

In this action, plaintiffs challenge Commerce’s Remand Results. Dur- 
ing the pendency of the instant litigation, plaintiffs sought a temporary 
restraining order and preliminary injunction to enjoin Commerce from 
conducting an administrative review of the period April 1, 1992 through 
March 31, 1993 prior to the resolution of this action. This Court refused 
to grant the injunctive relief sought. Daido Corp. v. United States, 18 
CIT __, Slip Op. 94-135 (Aug. 25, 1994). 


CONTENTIONS OF THE PARTIES 


Plaintiffs ask the Court to remand Commerce’s Remand Results and 
advance several arguments to support this request. First, plaintiffs 
argue that this Court should order another remand because Commerce 
“prematurely terminated” the 1990-1991 administrative review. Plain- 
tiffs claim that a Customs report,” “ostensibly dated May 1994,” con- 
cludes that plaintiffs did not engage in antidumping fraud. Pls.’ Br., 


2 Plaintiffs explain 
Plaintiffs do not have a copy of Customs’ final investigative report. However, Plaintiffs have been told that the 
report was submitted to the Customs Regional Counsel in May 1994. The ITA [International Trade Administra- 
tion] has removed this information about submission of the final investigative report to the regional counsel in 
May 1994 from the administrative record 
Pls.’ Br., Cmts. on Remand at 2 n.3 
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Cmts. on Remand at 1-2. Plaintiffs argue that Commerce should have 
kept the 1990-1991 review open until the antidumping fraud investiga- 
tion was complete. Plaintiffs contend that a remand ordering consider- 
ation of post-determination evidence is acceptable under current case 
law. Accordingly, plaintiffs ask this Court to remand this action and 
order Commerce to reconsider its determination in light of the Customs 
report. 

Second, plaintiffs argue that the Remand Results are not supported 
by substantial evidence. Plaintiffs disagree with Commerce’s deter- 
mination that the antidumping fraud investigation was not complete as 
of May 27, 1993, the publication date of the final determination. Plain- 
tiffs support this assertion by attacking the credibility and reliability of 
Customs’ June 13, 1994 letter to Commerce clarifying the January 13, 
1993 Customs report. Plaintiffs also support their assertion by pointing 
to the statement in the January 13, 1993 Customs report that “no evi- 
dence of anti-dumping [sic] violations were [sic] discovered.” In light of 
these arguments, plaintiffs contend that the Remand Results are not 
supported by substantial evidence and, therefore, this Court should 
remand this matter to Commerce to reconsider revocation. 

Finally, plaintiffs argue in the alternative that the administrative 
record is deficient. Plaintiffs suggest that Commerce “artificially cir- 
cumscribed the record to arrive at a preconceived result.” Jd. at 12. 
Accordingly, plaintiffs request an opportunity to supplement the admin- 
istrative record by deposing certain officials and submitting a number of 
documents. 

Defendant contends it properly refused to revoke the outstanding 
antidumping duty order against plaintiffs in defendant’s Remand 
Result. First, defendant argues Commerce maintains broad discretion 
in its antidumping duty order revocation determinations. Second, 
defendant claims the contested determination is supported by substan- 
tial evidence. Defendant argues that Customs’ antidumping fraud 
investigation of plaintiff was ongoing on May 27, 1993 and refutes plain- 
tiffs’ arguments concerning the reliability and credibility of Customs’ 
June 13, 1994 letter to Commerce. 

Defendant further argues that the administrative record should not 
be supplemented. Defendant argues that, generally, post-determination 
evidence is not properly included in the administrative record. Further- 
more, plaintiffs’ discovery requests are inappropriate as they are 
“repugnant to fundamental principles of administrative law.” Def.’s 
Reply at 12-13. Defendant concludes that this Court should deny plain- 
tiffs’ request to supplement the record and should sustain the Remand 
Results in their entirety. 

Defendant-Intervenor concurs with defendant’s contentions. Accord- 
ing to defendant-intervenor, the administrative record is limited to evi- 
dence received or obtained during the administrative review. Based on 
the administrative record before Commerce at the time of its determina- 
tion, Commerce could not meet the regulatory standard that would 
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allow Commerce to revoke the outstanding antidumping duty order 
against plaintiffs. Furthermore, because Commerce’s decision is sup- 
ported by substantial evidence on the record, a reopening of the admin- 
istrative record is inappropriate. 


STANDARD OF REVIEW 


The Court must sustain Commerce’s Remand Results if based upon 
substantial evidence on the record and otherwise in accordance with 
law. 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial evidence is some- 
thing more than a ‘mere scintilla,’ and must be enough reasonably to 
support a conclusion.” Ceramica Regiomontanta, S.A. v. United States, 
10 CIT 399, 405, 636 F. Supp. 961, 966 (1986) (citations omitted), aff'd, 
5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). The presence of some contradic- 
tory evidence is not by itself sufficient reason for this Court to disturb a 
final determination by Commerce concerning the revocation of an out- 
standing antidumping duty order. “{T]he possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966) 
(citations omitted). 


DISCUSSION 


Under 19 U.S.C. § 1675(c), Commerce maintains broad discretion 
over the termination of an antidumping duty order. See 19 U.S.C. 
§ 1675(c) (1988). The statute provides, “The administering authority 
may revoke, in whole or in part * * * an antidumping duty order * * * 
after review under this section.” Jd. (emphasis added). Through its 
regulations, Commerce has vested this discretion in the Secretary of 
Commerce. 


Whenever the Secretary determines that sales of merchandise sub- 
ject to an Antidumping Finding or Order * * * are no longer being 
made at less than fair value * * * and is satisfied that there is no 
likelihood of resumption of sales at less than fair value, he may act 


19 C.ER. § 353.54(a) (1988) (emphasis added).* This Court has inter- 
preted the statute and regulation as conferring broad grants of discre- 
tion to the agency. See, e.g., Matsushita Elec. Indus. Co., Ltd. v. United 
States, 12 CIT 455, 463-64, 688 F Supp. 617, 623, aff'd 7 Fed. Cir. (T) 13, 
861 F.2d 257 (1988); Toshiba Corp. v. United States, 15 CIT 597,599 
(1991); Sanyo Elec. Co., Ltd. v. United States, 15 CIT 609, 611 (1991); 
Daido Corp. v. United States, 16 CIT 681, 686, 796 F. Supp. 533, 538 
(1992). 

Keeping this broad discretion in mind, this Court must determine 
whether Commerce’s decision not to revoke the antidumping duty order 


3 In its preliminary results of the 1990-1991 review, Commerce explained that “[o]n August 11, 1988, the Depart- 
ment published its tentative determination to revoke the antidumping finding with respect to Daido and Enuma * * * 
and, as a result, we are considering this tentative revocation under the pre-1989 regulations.” Roller Chain, Other 
Than Bicycle, From Japan, 57 Fed. Reg. at 41,472 
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against plaintiffs is supported by substantial evidence on the record and 
is otherwise in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B) 
(1988). By statute, the administrative record for review consists of: 


(i) a copy of all information presented to or obtained by the Secre- 
tary, the administering authority, or the Commission during the 
course of die administrative proceeding, including all governmental 
memoranda pertaining to the case and the record of ex parte meet- 
ings required to be kept by section 1677f(a)(3) of this title; and 

(ii) a copy of the determination, all transcripts or records of 
conferences or hearings, and all notices published in the Federal 
Register. 


19 U.S.C. § 1516a(b)(2)(A) (1988) (emphasis added). Here the adminis- 
trative record includes, in part: a September 1, 1992 letter from Cus- 
toms to Commerce informing Commerce of Customs’ ongoing 
antidumping fraud investigation of plaintiffs; the January 13, 1993 Cus- 
toms report discussing the investigation; and the June 13, 1994 letter 
from Customs to Commerce clarifying the meaning of the January 13, 
1993 Customs report. 

The Court finds this evidence adequate to support Commerce’s deter- 
mination that, because of the ongoing investigation of plaintiffs by Cus- 
toms, Commerce could not conclude that “it is not likely that Daido 
and/or Enuma will in the future sell roller chain, other than bicycle, 
from Japan at less than foreign market value.” Remand Results at 11; 
see Consolo, 383 U.S. at 620 (requiring courts to uphold agency deter- 
minations if supported by substantial evidence, or “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion”) (citations omitted). 

Plaintiffs complain, however, that Commerce’s determination not to 
revoke is not supported by substantial evidence on the record. Accord- 
ing to plaintiffs, the June 13, 1994 letter from Customs is “nothing but 
hearsay.” Pls.’ Br., Cmts. on Remand at 10. Accordingly, plaintiffs argue 
that the letter is not reliable or credible and therefore does not consti- 
tute substantial evidence upon which to base the remand determina- 
tion. To evidence the letter’s unreliability, plaintiffs contend that the 
statement in the January 13, 1993 Customs report that “no evidence of 
anti-dumping [sic] violations were [sic] discovered,” contradicts the 
June 13, 1994 letter. 

Plaintiffs contention that the Remand Results are not supported by 
substantial evidence because the June 13, 1994 letter is “nothing but 
hearsay” is without merit. As discussed above, the record for review con- 
sists of those materials before the agency during its May 27, 1993 deter- 
mination and its remand determination. Even assuming, arguendo, 
that the June 13, 1994 letter constitutes hearsay, the administrative 
record contains enough additional evidence to support Commerce’s 
determination that it could not revoke the outstanding antidumping 
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duty order against plaintiffs. In other words, the June 13, 1994 letter 
was not the only evidence on the record.4 

Furthermore, in reviewing the sufficiency of the evidence supporting 
the agency’s determination, this Court is not to displace the agency as 
trier of fact. If an agency has considered potentially conflicting evidence, 
the possibility that alternative interpretations of the evidence exist is 
not sufficient reason to disturb the agency’s decision. See Consolo, 383 
U.S. at 620. Thus, this Court will not remand Commerce’s Remand 
Results as unsupported by substantial evidence simply because an alter- 
native evaluation of the January 13, 1993 Customs report and June 13, 
1994 letter exists. 

Plaintiffs also ask this Court to remand the Remand Results and 
reopen the administrative record so that Commerce may consider a 
investigative Customs report, “ostensibly dated May 1994.”° Plaintiffs 
complain that Commerce “prematurely terminated” the 1990-1991 
administrative review thereby preventing consideration of the report. 
An order to remand and reopen the administrative record to consider 
this post-determination evidence, plaintiffs assert, is acceptable under 
the case law of this Court. 

The well-settled case law of this Court refutes plaintiffs’ contentions 
and indicates that “[t]he scope of the record for purposes of judicial 
review is based upon information which was ‘before the relevant deci- 
sion-maker’ and was presented and considered ‘at the time the decision 
was rendered.’” Beker Indus. Corp. v. United States, 7 CIT 313, 315 


(1984) (citing S. Rep. No. 249, 96th Cong., 1st Sess. 247-48 (1979)); see 
Neuweg Fertigung GmbH v. United States, 16 CIT 724, 726-27, 797 F. 
Supp. 1020, 1022 (1992); Ipsco, Inc. v. United States, 13 CIT 489, 
494-95, 715 F. Supp. 1104, 1109 (1989). Thus, consistent with the case 
law of this Court, it is not appropriate under these circumstances to 
remand the Remand Results in order to supplement the administrative 
record in this case.® Accordingly, the Court denies plaintiffs’ request to 


4 For example, although the January 13, 1993 Customs report states that “no evidence of anti-dumping [sic] viola- 
tions were |sic| discovered,” the report also indicates that Customs was investigating undervaluation of entries. PIs’ 
Br., Cmts. on Remand, App. I Doc. 3 at 1-2. (explaining that a Customs agent informed an employee of Daido Corpora- 
tion that “his firm was under investigation by the | United States] Customs Service for, among other things, violations 
of the anti-dumping [sic] regulations as well as undervaluing its entries”). The report’s synopsis further indicates that 
Customs requested its Regulatory Audit Division to assist in the investigation. Jd. at 1 (stating that “Legal Counsel for 
Daido has attempted to provide a satisfactory explanation for these discrepancies. In the interim, the Regulatory Audit 
Division has been requested to render assistance.” ). In the Court’s view, a Customs officers’ on-site visit to exporters’ 
facilities pursuant to an investigation into alleged antidumping violations which does not yield evidence of antidump- 
ing violations but which does raise questions concerning “discrepancies” does not render the antidumping violations 
portion of the investigation complete. To the contrary, the Court views the investigation into alleged antidumping 
violations and “discrepancies” as one, single investigation highly relevant to Commerce’s analysis concerning whether 
to revoke the outstanding antidumping duty order against plaintiffs. Furthermore, even if the investigations are 
regarded as separate, Commerce may properly regard a Customs investigation uncovering evidence of “discrepancies” 
as calling into question the veracity of plaintiffs’ representations concerning the antidumping matter. Therefore, the 
Court finds no merit in plaintiffs’ argument that because the June 13, 1994 letter constitutes hearsay, the Remand 
Results are not supported by substantial evidence. 

° See supra note 2 and accompanying text. 

6 On remand, Commerce did examine Customs’ June 13, 1994 letter clarifying the January 13, 1993 Customs report. 
Although this letter was created after the May 27, 1993 publication of Commerce’s final determination, the letter 
embodied information already in existence as of the May 27, 1993 publication date. In other words, the June 13, 1994 
letter served to clarify and explain pre-determination information. The letter did not introduce any post-determina- 
tion information. 
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remand the Remand Results to Commerce with an order to reopen the 
administrative record.’ 

The final matter before this Court is plaintiffs’ complaint that the 
administrative record is deficient. Suggesting that Commerce “artifi- 
cially circumscribed the record to arrive at a preconceived result,” plain- 
tiffs request the opportunity to supplement the administrative record 
by deposing certain officials and submitting a number of documents. In 
light of this Court’s finding that the Remand Results are properly sup- 
ported by substantial evidence on the record and that a reopening of the 
administrative record to admit post-determination evidence is not war- 
ranted in this case, plaintiffs’ request to supplement the administrative 
record is denied. 


CONCLUSION 


After considering all of plaintiffs’ arguments, the Court holds Com- 
merce’s remand determination refusing to revoke Commerce’s out- 
standing antidumping duty order against plaintiffs is supported by 
substantial evidence on the record and is otherwise in accordance with 
law insofar as it pertains to the claims of plaintiff. Accordingly, the Court 
denies plaintiffs’ requested relief and sustains Final Results of Redeter- 
mination Pursuant to Court Remand, Daido Corp. v. United States 
(June 27, 1994) insofar as it pertains to the claims of plaintiffs. 


SCHEDULE OF CONSOLIDATED CASES 
American Chain Assoc. v. United States, Court No. 93-06-—00355. 


‘ Plaintiffs have also cited this Court’s decision in Borlem S.A.—Empreedimentos Industrias v. United States, 13 CIT 
535, 718 F. Supp. 41 (1989) to support plaintiffs’ contention that this Court should reopen and supplement the adminis- 
trative record with post-determination evidence. The Court’s decision in Borlem, however, is inapposite to plaintiffs’ 
contention. 

The only aspect of Borlem relevant to the instant litigation is that this Court did, under particular circumstances, 
remand a final determination to an agency for reconsideration. In Borlem, however, the circumstances included a mis- 
take of fact—two exporters were dumping instead of only one. As the Borlem opinion explains, “(I|t would appear the 
ITC [International Trade Commission] made its finding of injury based upon material and significant inaccurate 
facts.” 13 CIT at 541, 718 F Supp. at 46. 

In contrast to Borlem, the agency determination at issue here is not predicated on “material and significant inaccu- 
rate facts.” Instead, plaintiffs request this Court to remand and reopen the administrative record to allow for consider- 
ation of an alleged May 1994 report containing a conclusion not rendered at the time the agency published its final 
determination. This Court's decision in Borlem does not stand for the proposition that the court should remand a final 
determination to an agency so that the agency may consider information which did not exist at the time of the final 
determination. 
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